
PREPARED BY 
PLANNING STUDIO 
ON PEEL

MORELAND  
PLANNING SCHEME 
AMENDMENT C142

STATEMENT OF
EXPERT EVIDENCE



1  INTRODUCTION   3

2  DISCUSSION   4

3  CONCLUSION     18

Appendix 1: Expert Witness Statement 20

Appendix 2: Architectural images -  22
7 Florence St Brunswick

Appendix 3: City of Toronto (2013) Tall  24
Building Design Guidelines; p. 51

Appendix 4: Government of South  26
Australia; Design Guidelines for 
Sustainable Housing & Liveable 
Neighbourhoods: Section 2 - Sustainable 
Housing Principles - 2.3 Housing 
SA Universal Housing Design Criteria; p.9

Appendix 5: Motu Economic and Public  28
Policy Research (2015) Impacts of Planning 
Rules, Regulations, Uncertainty and Delay
on Residential Property Development; p.3

Figures

Figure 1 - Building separation   7
for buildings within sites 
Figure 2 - Minimum setbacks   8
through use of conceptual properties 
Figure 3 - Minimum size standards  10
schedule
Figure 4 - “My Micro NY” Floor Plan 11
Figure 5 - Figure 5 - A 32sqm   12
apartment with 24 configurations  
Figure 6 - Bicycle parking rate   16
Figure 7 - Building separation   17
(or setbacks) to adjacent properties

Photographs

Photo 1 - 201-207 Albert Street   5
Brunswick
Photo 2 - 251 Sydney Road Coburg  6
Photo 3 - The communal rooftop at  6
7 Florence St    
Photo 4 - A livable studio apartment  11
model in Toorak
Photo 5 - Green facade of One   15
Central Park in Sydney 

CONTENTS



1  |  INTRODUCTION

3

AMENDMENT C142

Planning Studio on Peel has been instructed by Best Hooper Pty Ltd to 
prepare this statement of expert evidence for the Panel Hearing in regard to 
Moreland Planning Scheme Amendment C142. This statement of evidence 
has been prepared directly on behalf of the owner of 267 Lygon Street 
Brunswick. 

Amendment C142 seeks to incorporate the Moreland Apartment Design 
Code (referred to as ‘MADC’) into the Moreland Planning Scheme and 
amend or replace Clauses 21.05, 22.02, 22.11 and 81.01. I note that at the 
Directions Hearing on 23 February 2015 Council advised that it is no longer 
proposed to make the MADC standards mandatory. In any case, the MADC 
seeks to affect new development in a manner that is contrary to the objective 
of Planning in Victoria to provide for “fair” use and development of land.

The MADC assumes that many of the problems relating to the quality 
of current apartment developments are ‘amenity’ issues that can be solved 
through ‘design controls’. The MADC fails to recognise and acknowledge 
that buying and renting apartments is largely about location. When someone 
wishes to buy or rent in a particular place but cannot afford additional space, 
they make trade-offs. By strongly encouraging particular design controls, the 
MADC could have social and economic costs. 

The suburban model of development where space is prioritised over location 
has changed. The housing choices of many people are demonstrating that 
they put a very high premium on accessibility to lifestyle opportunities. In 
Moreland, it is vital to acknowledge that the location is the key attraction, 
not the dwelling. Many apartment dwellers in Moreland are seeking 
‘immersion’ in a specific location whether that be Brunswick or Coburg and 
the infrastructure and services they provide. So while it is critical that the 
Moreland Planning Scheme ensures that all new apartments represent high 
quality development, facilitating ongoing access for residents to Moreland’s 
activity centres is also a vital planning objective.

By strongly encouraging apartment standards, the cost to live in particular 
locations may be driven up, thereby excluding certain people. For example if 
implemented, the MADC will discourage apartment sizes that are currently 
permitted in other metropolitan Melbourne municipalities. The scope for 
residents to optimise housing choice relative to their available funds in 
Moreland will therefore reduce. 

The amenity issues dealt with by the MADC can in many cases be easily 
comprehended by an average buyer or renter. Prospective residents can 
readily assess attributes like floor area, aspect, storage provision, ceiling 
height, balcony size, interior light penetration, solar access and communal 
facilities. 

Implementing the proposed design standards of MADC has cost 
implications and therefore the business case for the MADC is very weak. 
Subsequently, the natural emphasis of this statement of evidence is to seek 
the Panel’s recommendation that the MADC be revised to incentivise high 
quality and affordable housing rather than seeking to impose standards 
that will likely lead to drive up the cost of living in Moreland and therefore 
making housing opportunities less affordable.
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MORELAND APARTMENT DESIGN CODE

This statement of evidence focuses on Section D of the MADC which 
contains the objectives, standards and decision guidelines on mixed use 
residential development and residential development of five or more storeys. 
These elements are described on pg. 4 of the MADC as follows [underline is 
my emphasis]:

Objectives – describe the outcome to be achieved and must be met 

Standards – outline specific requirements that are considered necessary to achieve 
the objectives. Standards should normally be met. However, if the responsible 
authority is satisfied that a proposal for an alternative design solution meets the 
objectives, the alternative may be considered.

Decision Guidelines – identify the factors the responsible authority will consider 
when assessing an application for planning permit. These factors include any 
relevant structure plan, policy or planning provision applying to the area, the 
opportunities and constraints of the site, the design response and the design 
guidelines

Design Guidelines – provide advice on good design solutions that are considered 
suitable to meet the objectives and standards in common circumstances. 
Alternative design solutions can also be considered if it can be demonstrated that 
the objectives and standards are met.

The following section examines how the rigid application of the standards 
may have adverse consequences for apartment development in Moreland. 
Each element is detailed with the relevant standards followed by expert 
commentary and photos or figures provided as examples where necessary.

D.1 – PASSIVE DESIGN ELEMENTS

D.1.1 Building orientation

1. The site layout must optimise solar access to the living areas of dwellings and 
open space areas.

2. The building(s) must create an identifiable address to the street and/or the 
public realm

3. The building(s) must provide opportunities for passive surveillance of the public 
realm.

5. Buildings must be oriented to minimise potential adverse amenity impacts to 
residents of adjoining properties and must not unreasonably restrict the reasonable 
development opportunity of adjoining properties.

2.1

2.2

2.3



D.1 – PASSIVE DESIGN ELEMENTS

Applying one approach to building orientation and outlook for all mixed 
use and residential development of five or more storeys ignores the variety 
of ways in which particular internal apartment spaces can satisfy residents 
needs. For example in Moreland, optimising solar access to living areas and 
open space areas might mean ignoring an excellent view of the city or a 
public open space. Furthermore, a western orientation for living spaces is 
very pleasant for eight months of the year in Melbourne because it captures 
the afternoon sun in spring, winter and autumn. When adequate shading 
is provided to control the strong afternoon sun in summer, a western 
orientation can provide a high level of internal amenity for an apartment.

The apartment development at 201-207 Albert Street Brunswick 
successfully utilises the southern aspect of the building to allow residents 
an outlook towards the city and Randazzo Park while apartments along 
the western edge are provided deep balconies to restrict the penetration of 
afternoon sunlight. 

Rather than generally discouraging the orientation of buildings in non-
northern directions, the MADC should take account of the individual 
context of each site and promote alternate approaches under conditions 
where a southern or western outlook is sensible.

Photo 1 - 201-207 Albert Street Brunswick (Source: chc.com.au)

Prioritising the northern orientation of a site may establish an outlook 
which could detract from internal amenity, such as a petrol station or 
carwash. For example, Photo 2 below shows a development site at 251 
Sydney Road Coburg (the caryard) which sits at the south-western corner 
of Sydney Road and Sargood Street. Encouraging development to orient 
apartments to the north would provide an outlook to the carwash whilst 
limiting views towards the south and the city. Again, the MADC should 
seek to facilitate alternate approaches under such conditions.
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D.1 – PASSIVE DESIGN ELEMENTS

Photo 2 - 251 Sydney Road Coburg (Source: Planning Studio on Peel)

When a well-designed and located communal space with solar access is 
provided in an apartment building, then residents with living spaces and 
balconies facing in a direction other than north can still access sun when 
they need. For example, the mixed use development at 7 Florence Street 
Brunswick contains 24 apartments, 12 of which have south facing balconies 
providing views towards the city. These are supplemented with a communal 
roof deck with unimpeded solar access. Design outcomes such as this should 
be strongly encouraged by the MADC.

Photo 3 - The communal rooftop at 7 Florence St (Source: breathe.com.au)

Point 4 of D.1.1 states that buildings “must not unreasonably restrict the 
reasonable development opportunity of adjoining properties”. There are however, 
many properties in Moreland that could be described as fixed assets and 
which are unlikely to be redeveloped in the short, medium or even long term 
future. For example, buildings with high heritage significance and recently 
constructed buildings with considerable infrastructure investment should 
not necessarily be used to prevent particular development forms, subject to 
the minimisation of external impacts on these adjoining properties.
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D.1 – PASSIVE DESIGN ELEMENTS

D.1.2 Building separation

Building separation distances should comply with the Tables D.1.2-1, D.1.2.-2, 
and D.1.2-3 Building Separation Schedule. Refer to the standards on sunlight 
and daylight and privacy to ensure compliance with the objectives. The distance is 
measured from the external wall.

Figure 1 - Building separation for buildings within sites (Source: MADC, p.19)

The manner in which the MADC strongly encourage building separation 
distances will make it difficult, if not, impossible, to develop many of the 
properties within Moreland. Importantly, encouraging setbacks of 6-12m 
for building between 3-9+ storeys is considered excessive, particular where 
the lane itself is not sensitive or the adjacent property. Further, the blanket 
requirement for setbacks to adjacent properties also fails to account for the 
specificities of context.

In some instances, the nominated separation distances appears to be 
established without cause. For example, where the primary or secondary 
outlook proceeds towards no outlook, why should it be necessary to 
have minimum building separation of 6m and 3m respectively under all 
circumstances. Furthermore, how can Council presume to know what a 
resident will use as their primary or secondary outlook. Under certain 
circumstances such as when an apartment is used to live and work, the 
second bedroom may be used more than the living space. 

One of the unfortunate by-products of the ResCode provisions is their 
impact on the design of housing whereby external walls and roof lines are 
designed precisely along the permitted setbacks. As a result, Melbourne’s 
suburbs are filled with the “ResCode Barn”. By specifying setbacks to such 
an extent, the MADC may also unwittingly act to produce apartment 
buildings that resemble one another in shape. This would certaintly not be 
an ideal urban design outcome for a municipality famed for its eclectic built 
form.

Finally, the expression of the separation distances is unclear and unhelpful. 
The MADC provides 15 permutations concerning building separations 
within a site, 12 permutations for building separations to adjacent properties 
and 12 permutations for building separations to a lane. 
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MORELAND APARTMENT DESIGN CODE PART D  OBJECTIVES, STANDARDS AND DECISION GUIDELINES

Standards
1. Building separation distances should comply with the Tables D.1.2-1, D.1.2.-2, and 

D.1.2-3 Building Separation Schedule.  Refer to the standards on sunlight and daylight 
and privacy to ensure compliance with the objectives. The distance is measured from the 
external wall.

Minimum building separation                                                                  
(measured from property boundary)

Primary outlook to 
boundary line

Secondary 
outlook to 

boundary line

No outlook to 
side boundary

No outlook to 
rear boundary

Up to 4 
storeys/12 metres

6m 3m 0m 0m

5-8 storeys/up to 
25 metres

9m 4.5m 3m 3m

9+ storeys/over 
25 metres

12m 6m 5m 5m

Table D.1.2-1  Building separation for buildings within sites

Table D.1.2-2 Building separation for buildings to adjacent properties

Minimum building separation

Primary 
outlook to 
primary 
outlook

Secondary 
outlook to 
secondary 

outlook

Up to 4 storeys/ 
12 metres 12 metres 6 metres 9 metres 6 metres 3 metres

5-8 storeys/       
up to 25 metres 18metres 9 metres 13.5 metres 9 metres 4.5 metres

9+ storeys/       
over 25 metres 24 metres 12 metres 18 metres 12 metres 6 metres

Primary 
outlook to 
secondary 
outlook

Primary 
outlook to 
no outlook

Secondary 
outlook to 
no outlook

Note: Allow zero building separation where appropriate to achieve a continuous street wall.



D.1 – PASSIVE DESIGN ELEMENTS

Other development design guidelines such as the City of Toronto Tall 
Building Design Guidelines (Figure 2) express separation standards in a 
simplified yet more effective visual manner in a much more mature and 
sophisticated planning environment than Moreland.

Figure 2 - Minimum setbacks through use of conceptual properties (Source: City of 
Toronto, 2013, Tall Building Guidelines, p.51)

It remains my opinion that the MADC should incorporate setbacks along a 
sliding scale in order to account for less sensitive adjoining properties.

D.1.3 Daylight access

2. All habitable rooms must have an external window that is open to the sky or a 
balcony that is open for at least one third of its perimeter

7. Where light courts are used, they must
 – provide daylight access to bedrooms only;
 – be painted in a light reflective colour; and
 – provide an opportunity for useable space at ground level.

11. No more than 25% of bedrooms should rely on borrowed light. Borrowed light 
from south facing windows will not be accepted.

Buyers and renters naturally understand if an apartment is not provided with 
an external window to a habitable room through observation. It therefore 
follows that people selecting those apartments may have certain needs and 
prefer or require darker spaces. For example in a mixed use development, 
recording studios, photographic dark rooms or IT server rooms (just to 
name a few) do not require windows, natural light or openable windows. 
This same principle applies to existing basement apartments located in 
Melbourne or Sydney, as well as to many cities around the world where 
buildings have particular levels below ground.

Light courts are now a widely accepted technique to draw light into 
apartment buildings and buyers and renters have come to understand the 
advantages and limitations of such a measure. The MADC does not provide 
sufficient justification to restrict lightcourts to bedrooms only given their 
demonstrated ability to bring sufficient light into habitable rooms. Council 
cannot presume that residents will use a living room any more than a second 
bedroom, especially where the unit is used for living and working.

Finally, there are circumstances where borrowed light from south facing 
windows may be acceptable such as where windows are floor to ceiling over 
a large expanse. For example, artists prefer south facing windows to have 
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The construction of tall buildings on sites that are too small 
to accommodate the minimum tower setbacks and stepbacks 
results in negative impacts on the quality of the public realm, 
neighbouring properties, the living and working conditions for 
building occupants, and the overall liveability of the City. 

If tall buildings are constructed too close together negative 
impacts may include:

• excessive shadowing of surrounding streets, parks, open 
space, and properties;

• diminished sky views for pedestrians;

• heightened street level wind effects;

• loss of privacy for residents; and

• limited interior daylighting. 

As noted, when towers are constructed too close to property 
lines, development of one site may restrict adjacent sites from 
developing in a similar manner.
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some cases, it may be possible to assemble several smaller 
properties to allow tall building development to proceed, but in 
other cases, the small site may only be able to accommodate a 

Figure 6: Conceptual "small sites" showing recommended minimum tower stepbacks from the base building and setbacks from side and rear property lines or centre line of an abutting lane. 
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D.1 – PASSIVE DESIGN ELEMENTS

controlled levels of light. I am not arguing that all these exceptions should 
be combined but that in isolation, a habitable space without an external 
window, light courts to living spaces and borrowed light from south facing 
windows may be acceptable. Further, Council should acknowledge that 
certain development on certain sites may need to make trade-offs and allow 
discretion to be exercised.

D.1.4 Natural ventilation

2. The number of cross ventilated dwellings should be maximised, by:
 a. Dual aspect dwellings
 b. A breeze path between two ventilation openings within rooms, or from  
 one room to another, in accordance with the following:
  – Where the breeze path travels through a doorway, that door  
     must be provided with catches to hold the door open. Where the  
     doorway is the front door to a dwelling, a security screen door  
     must be fitted.

3. Where single sided ventilation is provided, the room depth should not exceed 5 
metres and there must be separated openings, high and low, across the width of the 
room. Each opening should be at least 5% of the floor area of the room.

Point 2b of this element seeks to deal with detailed design matters such as 
“catches” and “security screen door”. These are clearly issues better dealt with 
by building regulations as they come into effect when the building is being 
constructed and doors are being fitted. Planning regulations should be left 
to encourage more general design matters rather than seeking to cover the 
whole spectrum of housing design.

Similarly, the Building Code of Australia (BCA) specifies ventilation 
requirements (as well as solar access) and Council’s proposal would provide a 
more onerous requirement than the BCA currently does.

D.1.5 Ceiling heights

1. The following minimum ceiling height dimensions, measured from finished floor 
level (FFL) to finished ceiling level (FCL) apply:
 – Retail and commercial uses: min 3.3 metres;
 – Residential uses: min 2.7 metres for habitable rooms, min 2.4   
    metres for non-habitable rooms; and
 – Above ground car parks: min 3.3 metres at ground floor, min 2.7   
   metres above ground floor.

The MADC requirements unnecessarily seek to address matters that are 
handled under the buildings approvals process. In regard to the affordability 
point raised earlier, the matter of ceiling heights is important. Whilst owners 
and renters might prefer habitable rooms with 2.7m ceilings, if 2.4m ceilings 
made an apartment more affordable in a particular location with greater 
accessibility to services and infrastructure, these may better suit people with 
a lower budger. 

Council should not unnecessarily encourage new ceiling heights as a way to 
improve internal amenity as this would result in less diversity in apartment 
dimensions and prices.
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

D.1.6 Thermal comfort

1. All dwellings must demonstrate that living room glazed areas receive adequate 
shading mid-summer and optimise solar access mid-winter. This could be via a 
combination of balconies, winter gardens, horizontal shading features and vertical 
shading features

2. Where external shading is not provided to northern or western facades, effective 
thermal comfort levels must be achieved by demonstrating a maximum cooling 
load of 30MJ/m2 for each dwelling using accredited energy rating software

3. Heating and cooling systems must be designed to target the habitable spaces that 
require heating and cooling rather than the whole dwelling

By using such strong language in point 1, the MADC assumes that all 
residents evaluate the quality of apartments based on less summer sunlight 
and more winter sunlight. This is not necessarily a valid presumption in 
today’s apartment market where particular people decide first and foremost 
on a location. If an apartment is in a desired location, some buyers and 
renters may consider an apartment of high quality irrespective of how much 
sunlight penetrates the building.

Point 3 appears to be exceedingly difficult to test - how can one assess 
whether a heating or cooling systems has been designed to target habitable 
spaces rather than the whole dwelling. Again, the MADC seems to be 
delving into design detail that is better dealt with by building regulations.

D.2.2 Dwelling size and layout

1. Dwellings must meet the minimum size standards in the Minimum Size 
Standards Schedule

Figure 3 - Minimum size standards schedule (Source: MADC, p.25)

This standard adopts a ‘one size fits all’ approach. It assumes a conventional 
apartment layout with conventional 3m x 3m bedrooms. It does not allow 
for innovative layouts such as micro bedrooms, mezzanines and fold out 
beds which can result in more efficient use of a smaller space, providing 
affordability without compromising amenity. When light and ventilation 
within an apartment is of high quality, then a studio that is smaller than 
37sqm or a one-bed that is smaller than 50sqm can be a great place to live. 

There are many examples of very small apartment types from around the 
world, including several notable local examples. Roy Ground’s Moonbria 
apartment building in Toorak which hosts studios, one and two-bedroom 
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MORELAND APARTMENT DESIGN CODE PART D  OBJECTIVES, STANDARDS AND DECISION GUIDELINES

m2

D.2 Internal amenity and facilities elements

D.2.1 Dwelling diversity

Objective
• To provide a range of dwelling sizes in larger developments 

Standards
1. Developments of ten or more dwellings should provide a range of dwelling sizes, 

including studio, 1, 2, and 3+ bedrooms

Decision guidelines
• Any structure plan, policy or planning provision applying to the area
• The design guidelines

D.2.2 Dwelling size and layout

Objective
• To ensure that dwellings are suitably sized and arranged to meet the needs of occupants 

and to enable  exibility of use

Standards

1. Dwellings must meet the minimum size standards in the Minimum Size Standards Schedule

           Table D.2.2 Minimum Size Standards Schedule

Studio 37m2

1 bedroom dwelling 50m2

2 bedroom dwelling 65m2

3 or more bedroom dwellings 90m2

2. Flexibility should be demonstrated by providing an alternative furniture layout for all living 
rooms on a typical plan and the accommodation of a double bed or twin beds in at least 
one bedroom



D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

Photo 4 - A livable studio apartment model in Toorak (Source: James Greer)

apartments. The smallest of the dwellings illustrate that quality and livability 
comes down to design rather than size. Photo 4 illustrates a combined 
bathroom and bedroom in a studio apartment that is designed in such a way 
to ensure the bed feels enclosed and separate.

There are a significant international examples of existing apartments that are 
smaller than 50 sqm. Former New York Mayor Michael Bloomberg actively 
promoted construction of ‘micro-apartments’ as a way of giving more people 
access to the city. Figure 4 illustrates the floorplan proposed by the winner 
of the Mayor’s adAPT NYC competition which range from 24sqm-34sqm 
and can be adapted for an inhabitant’s changing requirements over the 
course of a day.

Figure 4 - “My Micro NY” Floor Plan (Source:nycmayorsoffice/Flickr)
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

Similarly, architect Gary Chang’s famous 32sqm apartment in Hong Kong 
also demonstrates that design is at least as important to the liveability of a 
small apartment as floor area. Figure 5 illustrates that very small spaces can 
be designed with great efficiency and for many configurations.

Figure 5 - A 32sqm apartment with 24 configurations (Source: archdaily.
com/59905/gary-chang-life-in-32-sqm)

The Greater London Authority’s Housing space standards (2006) and 
Housing: Supplementary Planning Guidance (2012) recommends a minimum 
floorspace based on number of inhabitants. This illustrates a key problem 
with the MADC; minimum floor areas are a very blunt instrument because 
they are unable to control how many people live in a unit. The level of 
occupancy has a far greater impact on an apartment’s liveability than its 
absolute size.

Another issue is that a minimum size may reduce affordability by imposing 
a higher entry price. This could reduce the locational choices of those with 
the less financial resources. Residents of small apartments are not necessarily 
forced to live in them, they are likely to trade-off ‘place’ for ‘space’. Those 
who choose to live in sub 50sqm apartments may like to live in a larger one 
if they could afford it - it is also true that their optimal size/rent trade-off 
favours a smaller apartment.

The MADC seems entirely oblivious to the matter of affordability and the 
potential implications of imposing minimum apartment sizes. Property 
investors and residents in Moreland are mature people and should be left to 
make their own decisions about what they want to invest in and what they 
want to live in. 
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

The MADC suggests that minimum apartment sizes would benefit residents 
however it is clear that residents would not be better off if this means they 
can not live in their preferred location. The manner in which the MADC 
seeks to improve internal functioning by controlling detailed design 
decisions can be approached in other more effective ways such as ensuring 
the adequate provision of information about amenity issues such as sunlight/
daylight penetration and separation from other buildings etc.

D.2.4 Accessibility

2. Buildings that include 10 or more dwellings at least 20% of dwellings must 
meet be adaptable and designed in accordance with AS4299, (Class C). This 
includes the following features:

 – A clear path from the street to a level entry
 – Wider doorways and halls
 – A toilet suitable for people with limited ability on entry level
 – Reinforced bathroom and toilets walls so grab rails can be fi tted
 – Step-less shower features or floor slab that allows easy and   
    inexpensive retrofitting at a later stage

3. The remainder of the dwellings must be visitable and comply with the visitable 
definition included in AS4299. This means there should be at least one wheelchair 
accessible entry and path of travel to the living area and to a toilet suitable for 
people with limited mobility.

An independent search finds that the above reference document is the 
Australian Standard - Adaptable housing however as the South Australian 
Housing’s Sustainable Housing Principles state, these are now largely dated 
(Government of South Australia, Design Guidelines for Sustainable 
Housing & Liveable Neighbourhoods: Section 2 - Sustainable Housing 
Principles - 2.3 Housing SA Universal Housing Design Criteria, p.9).

D.2.5 Acoustic 

1. Acoustic treatment should be provided to:
 
 a. Meet the following maximum noise levels in unfurnished and   
 uncarpeted rooms with the windows closed:
  – Bedrooms: 35dB(A) Leq
  – Other habitable rooms: 40dB(A) Leq
 b. Protect all dwelling occupants from external noise sources such as   
 busy roads, railway/tram lines, industry or entertainment venues   
 achieving an internal noise level of 45dBA
 c. Protect future residents within a building with a direct interface to  
 commercial tenancies above, next to or below from associated   
 commercial noise sources, including but not limited to loading dock   
 (including reversing beepers), plant and equipment

2  |  DISCUSSION
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

Clause 52.43 Live music and entertainment noise (incorporated into the 
Moreland Planning Scheme on 4 September 2014) states that a habitable 
room of a noise sensitive residential use must be designed and constructed to 
include acoustic attenuation measures that will reduce noise levels from any:

•	 indoor live music entertainment venue to below the noise limits specified in 
State Environment Protection Policy (Control of Music Noise from Public 
Premises) No. N-2 (SEPP N2).

•	 outdoor live music entertainment venue to below 45dB(A), assessed as an Leq 
over 15 minutes.

The key question that arises is why the MADC are seeking to encourage 
stricter regulations. Where the MADC are seeking to reduce external noise 
within bedrooms to 35dB(A) Leq and other habitable rooms to 40dB(A) 
Leq, Clause 52.43 stipulates a more relaxed 45dB(A).

D.2.6 Private open space

3. All dwellings should include a balcony with a minimum depth of 2 metres

A minimum depth of 2m is beyond the dimensions of both the Higher 
Density Guidelines or Rescode. The rationale for increasing the width from 
1.6m to 2m fails to have regard to the nature of small apartments such as 
studios and one-bed, or the context of the locality and proximity to public 
open space.

I understand this to be an arbitrary dimension and not one which has been 
established by any thorough investigation or survey of existing apartment 
residents.

Buyers and renters may be willing to forego a 2m deep balcony because 
at particular height or orientation it is too windy or sunny at times. 
Furthermore, the activity centre that attracts the buyer/renter may provide 
all the outdoor space required.

D.2.8 Open space and landscape design

5. For lots larger than 1000 square metres, a minimum of 7.5% of site area should 
be allocated for deep soil planting

8. Landscapes must be designed to allow for effective on-going maintenance and 
to accommodate intended performance

While I support the idea that vegetation in private and public space 
contributes to the level of amenity, requiring in-soil planting to this extent 
for all lots over 1000sqm is over-simplistic. Many popular and interesting 
urban spaces such as Melbourne’s laneways are occupied by buildings built 
boundary to boundary. 

The City of Moreland is home to many contexts where established setbacks 
are minimal and where vegetation could compromise the urban character of 
the precinct, rendering such a standard inappropriate as an overall approach.
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

However, where appropriate, apartment buildings can contribute to the 
greening of Moreland through a variety of successful ways other than 
providing ground level trees. Significant planting can be provided in planter 
boxes, rooftop gardens and green facades. An excellent example of how 
apartment buildings can provide ‘vertical’ planting is One Central Park in 
Sydney which has lush vegetation covering the entire facade of the building.

Photo 5 - Green facade of One Central Park in Sydney (Source: Charles Pickett)

D.2.9 Communal facilities

1. All buildings with 15 or more dwellings must provide a communal open space 
that is a minimum 20% of the site area

2. All communal spaces and facilities must be safe, accessible and where possible 
naturally lit and ventilated

Imposing a minimum requirement for 20% of a site area for communal open 
space is unreasonable for all developments with 15 or more dwellings. For 
example, a building may focus on the 2 and 3 bedroom end of the market 
and provide more private open space than required. In such a circumstance, 
the provision of 20% of the site area for communal space would serve to 
reduce the number of apartments and thereby increase market prices. 

It is of concern that such a standard may be applied rigidly without 
adequately understanding the actual demand for such a communal space 
within each apartment development. The design brief may be to avoid all 
communal open space but the proposed mandatory provision leaves no 
flexibility for the architect.
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D.2 INTERNAL AMENITY AND FACILITIES ELEMENTS

D.2.10.1 Bicycle and car parking

1. Bicycle parking should be provided in accordance with the requirements of 
Table D.2.10

Figure 6 - Bicycle parking rate (Source: MADC, p.31)

The MADC seeks to significantly raise the requirements for resident bicycle 
parking in apartments from a ratio of 1 per each 5 dwellings to 1 or 2 per 
each dwelling. Such requirements assume that each resident of an apartment 
building in Moreland owns a bike. 

This is a commendable approach taken by the Council however it obviously 
needs to be reflected in car parking requirements. An excellent precedent on 
this matter are the two new apartment buildings at 6 and 7 Florence Street 
Brunswick that have been granted planning permission by Council. The 
buildings contain 24 and 20 apartments respectively and provide zero car 
parking. Council should use the opportunity provided by the introduction 
of the MADC to further encourage and facilitate the transition of transport 
modes from cars to bicycles.

D.2.10.3 Waste management

2. A dedicated storage area(s) for separation, collection and recycling of waste with 
ease of access for all building occupants and waste collection contractors that is 
sufficiently sized to accommodate various recyclables must be provided

3. Dedicated facilities must be provided for composting and green waste where 
opportunity exists for on-site disposal and reuse

The effectiveness of point 3 is highly questionable given no details are 
provided as to what on-site disposal and reuse opportunities may look like. 
If Council wish to seriously encourage such activities through the MADC 
I consider it necessary that these be incentivised given that the default 
position of developers on the provision of such facilities is simply not to 
provide them.

As an aside, given the difficulties associated with long-term composting 
collection within apartment developments, Council should seek to 
provide collection services to encourage residents not to default to placing 
compostable items in standard waste bins.
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MORELAND APARTMENT DESIGN CODE PART D  OBJECTIVES, STANDARDS AND DECISION GUIDELINES

D.2.10 Site services
 

2. Bicycle parking should be located as close as possible to the building entrance
3. Bicycle parking should be accessible, safe and secure
4. Showers and change facilities should be provided in mixed use buildings for cyclists
5. Bicycle spaces should be designed in accordance with the requirements of Clause 52.34-4
6. Appropriate signage directing cyclists to the visitor spaces should be provided in accordance 

with the requirements of Clause 52.34-5
7. Car parking should:

 – Be reasonably close and convenient to the uses it serves
 – Be secure and designed to allow safe and ef cient movements within the development
 – Be well ventilated if enclosed

8. Car park areas should be located in basement levels or, if located at or above ground, car 
parks should be concealed from view through the use of occupied tenancies (‘sleeved’ with 
other uses).

9. Car parks and vehicle accessways should be located at least 1.5 metres from the windows 
of habitable rooms. This setback may be reduced to 1 metre where there is a fence at least 
1.5 metres high or where window sills are at least 1.4 metres above the accessway

D.2.10.1 Bicycle and car parking

Objective
• To ensure that bicycle and car parking areas and facilities are convenient, accessible and safe

Standards
1. Bicycle parking should be provided in accordance with the requirements of Table D.2.10

Use Bicycle parking rate

Dwelling
1 space per studio and 1 bedroom dwelling, 

2 spaces per 2+ bedroom dwelling

Of ce
1 employee space per 200m2 gross  oor area, 

1 visitor space per 750m2 over 1000m2

Shop
1 employee space per 300m2 gross  oor area, 

1 visitor space per 500m2 over 1000m2

Table D.2.10 Bicycle Parking Rate



D.3 EXTERNAL AMENITY

D.3.1 External amenity impacts

1. For existing residents within an activity centre

Figure 7 - Building separation (or setbacks) to adjacent properties (Source: 
MADC, p.34)

2. For existing residents adjoining an activity centre or commercial area

 – Any part of a building adjacent to residentially zoned land outside the  
    activity centre or commercial area (including across a lane) should be set  
   back from the residential boundary at that interface by a dimension  
   equivalent to its height above 5 metres, up to a maximum setback of 10  
   metres.

As per D.1.2 Building separation, the MADC strongly encourages building 
separation distances from adjacent properties that will make it difficult to 
develop many of the properties within Moreland. For example, encouraging 
setbacks of 10m for a 10m tall building is considered excessive and would 
likely preclude the redevelopment of many parcels of land. It would seem 
that this standard would render properties on the edge of activity centres 
without the ability to act upon the strategic aspirations of the Moreland 
Planning Scheme to intensify these places.

As per D.1.2 Building separation, the expression of the separation distances 
in this tabular form is unclear and unhelpful. 

It remains my opinion that the MADC should incorporate setbacks along a 
sliding scale in order to account for the sensitivity of adjoining properties.
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MORELAND APARTMENT DESIGN CODEPART D  OBJECTIVES, STANDARDS AND DECISION GUIDELINES

D.3  -  External amenity

D.3.1 External amenity impacts

Objectives
• To ensure a reasonable level of amenity appropriate for existing residents within an 

activity centre, adjoining an activity centre or commercial area and within a residential 
where a major development is proposed on an adjoining property.

• To ensure the potential amenity impacts address visual bulk, overshadowing, loss of 
daylight to living areas of dwellings, loss of privacy and outlook, having regard to the 
prevailing urban context.

Standards
1. For existing residents within an activity centre

2. For existing residents adjoining an activity centre or commercial area
 – Any part of a building adjacent to residentially zoned land outside the activity centre 

or commercial area (including across a lane) should be set back from the residential 
boundary at that interface by a dimension equivalent to its height above 5 metres, up 
to a maximum setback of 10 metres.

3. For existing residents within a residential area adjoining a major development site in 
which a building  ve or more storeys is proposed
 – Compliance with Clause 55.04-1 and Standard B17 of ResCode 

Decision guidelines
• Opportunities and constraints of the site
• The design response
• The reasonable amenity expectations of existing residents, having regard to any relevant 

structure plan objective, policy or guideline and the prevailing urban context
• Any structure plan, policy or planning provision applying to the area
• The design guidelines

Table D.3.1 - Building separation (or setbacks) to adjacent properties 

Note: All heights are measured from the  oor level of the affected area, not the ground  oor.

Outlook to adjoining 
sites

Distance
Minimum setback from the title 

boundary

Existing primary 
outlook

Within 3 metres (measured 
from the edge of the window)

1 metre between 2 and 5 storeys, 
2 metres between 6 and 9 storeys, 
3 metres above 9 or more storeys.  
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AMENDMENT C142

If the MADC is applied inflexibly, and setbacks and minimum internal 
areas etc. are strongly encouraged or demanded by Council, the number 
and type of apartments that a prospective development site is likely to yield 
will be more or less a given. Under these circumstances, the site will be sold 
to the developer who believes they can build the project for the cheapest 
and sell for the most, all else being equal, rather than to the developer who 
uses their skill and market knowledge, combined with the expertise of their 
consultants, to come up with creative solutions. 

Such a situation would be an extremely poor outcome for apartment design 
quality and affordability in Moreland. Innovative developers, such as those 
behind the Commons and Nightingale developments in Florence Street 
Brunswick, introduce well-designed products to the market and these are 
the type of developers that regulation should be encouraging to participate. 

Policy that incentivises good design could potentially be more effective than 
policy which tries to enforce it. Such policy is already in effect in Moreland, 
albeit unofficially. If a development proposal strives for design excellence 
and a high level of environmental sustainability then it is often rewarded 
through additional height, reduced setbacks and/or other relaxed guidelines 
to increase the net sellable area of the proposal. 

It is common knowledge that many of the features of good apartment 
design come at a price by either increasing construction cost (e.g. high 
quality facade materials, operable shutters, higher ceilings, large landscaping 
areas and sustainability features), forgoing net sellable area (e.g. providing 
cross flow ventilation to a high proportion of apartments and larger 
communal spaces) or forgoing revenue (e.g. offering apartment choice with 
larger apartments which tend to sell at a lower price per sqm than smaller 
apartments). 

To reiterate this point, recent research from New Zealand into the causes of 
high and rising residential property prices found that, 

“for affordable apartments, building height limits and balcony requirements can 
each have cost impacts of over $30,000 per apartment; conforming to council ’s 
desired mix of typologies and increased minimum floor to ceiling heights can each 
add over $10,000 per apartment. Minimum floor area requirements reduce the 
supply of affordable units” 

(Motu Economic and Public Policy Research; Impacts of Planning Rules, 
Regulations, Uncertainty and Delay on Residential Property Development; 
2015; p.3).

The MADC should officially recognise that there is a price that needs to be 
paid for these features and therefore incentivise developers to incorporate 
them with better planning outcomes. The MADC should acknowledge 
the simple financial equations underpinning apartment development and 
offer trade-offs because ultimately Council would prefer to have denser, 
well-designed and high quality buildings over relatively less dense, poorly 
designed lower quality buildings. 
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AMENDMENT C142

As Melbourne’s apartment market becomes more mature, the quality of 
apartment supply will continue to improve and the demand side of the 
market will continue to respond by paying a premium to buy and rent 
apartments in these buildings, reducing the need for standards such as the 
MADC to control amenity issues. The MADC in their current form are 
ultimately too onerous and premature to effectively influence the property 
market. 

Given the vibrant debate around apartment living in Melbourne, 
Amendment C142 is a very timely intellectual exercise for both the planning 
and general community. In order to encourage affordable new housing in 
Moreland, the MADC must come to terms with the fact that a different 
concept of space applies to apartment buildings as it does to the suburban 
model of development. Rather than standardising new apartment buildings, 
providing a diversity of configurations and dimensions is a far better 
outcome for all residents of Moreland.

E ZAGAMI | PLANNING STUDIO ON PEEL
CPP FPIA
MARCH 2015
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EXPERT WITNESS STATEMENT

NAME AND ADDRESS.
Edward John Zagami | Planning Studio on Peel 30 Peel Street Collingwood

QUALIFICATIONS 
Bachelor Arts (Urban Planning) Victoria University.
Graduate Diploma of Management RMIT University.
Certified Practising Planner
Fellow Planning Institute of Australia.

CURRENT PROFESSIONAL POSITIONS
Member Planning Institute of Australia - Victoria Board

PAST PROFESSIONAL POSITIONS
Vice President Planning Institute of Australia(Vic)
Treasurer Planning Institute of Australia(Vic)
Board Member Faculty Architecture Building and Planning University of 
Melbourne.
Board Member Planning Advisory Board University of Melbourne.
Sessional Member Planning Panels Victoria.
National Councillor Planning Institute of Australia.

My experience has been gained since 1977 when I was employed in the Town 
Planning Department of Melbourne City Council as a junior planner assisting in 
the assessment of a range of applications which varied from single and multi unit 
dwellings to high rise office developments in the CBD.

In 1979-1981 I was employed at Darebin City Council as its first qualified town 
planner in the Town Planning and Building Department as Deputy Town Planner 
where I was responsible for a range of project types and worked closely with the 
City Architect on a range of Council projects including redevelopment of several 
Council facilities.

In 1981-1985 I was appointed City Planner at Moreland City Council responsible 
for Statutory and Strategic Town Planning. This was a middle management 
position which required close collaboration with the City Engineer on 
infrastructure projects.

In 1985-1986 I was appointed Director Planning and Building at Banyule City 
Council and this position was responsible for all statutory and strategic planning 
and all building department functions, overseeing the management of Council 
owned properties, buildings and project managing Councils recreation assets such 
as the Ivanhoe swimming pool, various parks and the Council depots.

In 1986 I established my consultancy firm and since then I have been involved in 
a wide variety of both strategic planning reviews and assessments and statutory 
planning projects ranging from medium and high density developments, motels, 
petrol service stations, resort projects, shopping complexes, office and industrial 
developments and in excess of 800 appearances before the Tribunal and its 
predecessors and at Panel Hearings.
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EXPERT WITNESS STATEMENT

AREA OF EXPERTISE.
My area of expertise is primarily in the assessment of applications and negotiations 
with Councils and residents. I am often called upon to provide independent 
planning advice during the planning application stages and provide expert evidence 
at Tribunal and Panel Hearings.

EXPERTISE TO MAKE THIS REPORT.
In relation to Amendment C142, my expertise is that I have assessed many 
Planning Scheme Amendments of this nature and I have given expert evidence 
before Planning Panels Victoria.

CLIENT INSTRUCTIONS.
Best Hooper Pty Ltd have instructed me to provide an expert statement of 
evidence in relation to Amendment C142 to the Moreland Planning Scheme.

FACTS, MATTERS AND ASSUMPTIONS.
My expert statement of evidence relies upon all the materials that form part of 
Amendment C142 to the Moreland Planning Scheme.

REFERENCE DOCUMENTS.
This expert statement of evidence relies upon all of the available material including the 
explanatory report, proposed Clause 22.11, revised Clauses 21.05 and 22.02 and the Draft 
Moreland Apartment Design Code dated 4 August 2014.

IDENTITY OF ANY OTHERS.
No other person carried out any relevant investigations on my behalf.

OPINION SUMMARY.
A summary of my opinion is found at the conclusion of my report.

PROVISIONAL OPINIONS.
None.

QUESTIONS OUTSIDE MY EXPERTISE.
There are no aspects contained in this report which fall outside my area of expertise.
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Disclaimer

The information and material on this brochure are provided solely for potential purchasers to assist them in deciding whether or not they wish to make further investigations with 
respect to the property being marketed for sale. This brochure and any information provided have been prepared in good faith but do not constitute any representation or offer. 
We give no warranty concerning the accuracy of the material presented and purchasers should make their own enquiries including seeking advice from their own professional 
advisors to satisfy themselves as to the correctness of the information and material presented. Any pictures on this brochure are for illustrative purposes only.

LOBBY
ENTRY

FIRE PUMP 
ROOM

COMMS.
SERVICES

REFUSE 
ROOMBICYCLE STORAGE

S
TA

IR
S

S
TA

IR
S

VOID APARTMENT STORAGE

CARE-
TAKERS
STORE

LIFT

STUDIO

Int: 50m2 

STUDIO

Int: 32m2 

STUDIO

Int: 30m2 

CAFE

Int: 86m2 

101 103 104 106 201 203 204102

406 404 403 401 306 303 301 206304 305 302 205405 402

105 202

SHOP

Int: 79m2 

ROOF DECK

PV ARRAY PLATFORM

LEGEND

      Balcony

      Living

      Kitchen

      Bathroom

      Bedroom

      Shared Space

      Garden Bed

      1 Bedroom

      2 Bedroom

      Internal Area

      External Area

1

2

3

5

4

6

1B

2B

Int

Ext

VOID

VOID

LAUNDRY SHED

VOID

VOID

SOLAR HOT WATER PANELS

CLOTHESLINE
OVER

CLOTHESLINE
BELOW

SUMMER DECK

WINTER DECK

B
B

Q

S
O

L
A

R
 H

O
T

 W
A

T
E

R
 

VOIDVOID

LOBBY

COMPOST

LIFT

Disclaimer

The information and material on this brochure are provided solely for potential purchasers to assist them in deciding whether or not they wish to make further investigations with 
respect to the property being marketed for sale. This brochure and any information provided have been prepared in good faith but do not constitute any representation or offer. 
We give no warranty concerning the accuracy of the material presented and purchasers should make their own enquiries including seeking advice from their own professional 
advisors to satisfy themselves as to the correctness of the information and material presented. Any pictures on this brochure are for illustrative purposes only.

ARCHITECTURAL IMAGES: 7 FLORENCE ST BRUNSWICK

Ground level of building provides commercial and retail spaces rather than car parking 
(Source: fitzroys.com.au)

Roof deck provides residents with ample opportunities to enjoy the sun, particularly those 
with south facing balconies (Source: fitzroys.com.au)
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ARCHITECTURAL IMAGES: 7 FLORENCE ST BRUNSWICK

Perspective from Florence St: the building provides an active frontage around the entire 
perimeter and opportunities for vertical planting (Source: breathe.com.au)

Perspective from south facing apartment: residents are able to enjoy views towards the 
south and the city (Source: breathe.com.au)
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51

The construction of tall buildings on sites that are too small 
to accommodate the minimum tower setbacks and stepbacks 
results in negative impacts on the quality of the public realm, 
neighbouring properties, the living and working conditions for 
building occupants, and the overall liveability of the City. 

If tall buildings are constructed too close together negative 
impacts may include:

• excessive shadowing of surrounding streets, parks, open 
space, and properties;

• diminished sky views for pedestrians;

• heightened street level wind effects;

• loss of privacy for residents; and

• limited interior daylighting. 

As noted, when towers are constructed too close to property 
lines, development of one site may restrict adjacent sites from 
developing in a similar manner.
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amounts of underground parking as minimum lot depths are 

grade parking layouts, including ramps and access. Street level 
faç

grade parking garages are introduced on sites with inadequate 

Appropriate minimum dimensions for a proposed tall building 
site may be determined by applying the recommended 

construct a tower on a site after applying these setbacks and 
stepbacks, the site may be too small for a tall building. In 
some cases, it may be possible to assemble several smaller 
properties to allow tall building development to proceed, but in 
other cases, the small site may only be able to accommodate a 

Figure 6: Conceptual "small sites" showing recommended minimum tower stepbacks from the base building and setbacks from side and rear property lines or centre line of an abutting lane. 
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Executive Summary 
 Dwelling prices are ultimately determined by the total costs of development. Costs 

include construction and land costs, opportunity costs, costs of council rules and 
regulations, costs of delay and uncertainty, and financial costs with allowance for risk. 

 In the case of certainty, a project will proceed if and only if expected market prices for a 
development exceed the expected total costs. Thus council-related costs can transform a 
viable project into one where no development occurs. 

 Greater uncertainty reduces the likelihood that a prospective development will proceed. 
Greater delays and less certain consent outcomes increase uncertainty. 

 Greater front-end consent costs raise the developer’s holding costs so reducing the 
likelihood of development. In addition, early lock-in of consent parameters reduces a 
developer’s flexibility to react to changing market conditions so reducing the likelihood of 
embarking on a development. These effects may be partially offset if early lock-in 
reduces uncertainty over consent outcomes. 

 To provide evidence on the impacts of council-related costs, we present results of 
interviews with Auckland developers, focusing on ‘affordable’ housing.  The interviews 
provide information on 21 developments from 16 developers with the objectives of: 

- Understanding the reasons behind the design of individual developments, including 
the impacts of council planning rules, regulations and actions; 

- Estimating the reported per unit cost impact of council rules, regulations and actions; 
and 

- Understanding how delay and uncertainty affect developers’ decisions to develop or 
not to develop a project.1 

 All the surveyed developers stated that they had abandoned one or more projects as a 
result of expected project length and/or uncertainties. 

 Table 2 in the main document lists the effects of council-related actions on estimated 
development costs per dwelling for developments that proceeded.  

 For affordable apartments, building height limits and balcony requirements can each 
have cost impacts of over $30,000 per apartment; conforming to council’s desired mix of 
typologies and increased minimum floor to ceiling heights can each add over $10,000 per 
apartment. Minimum floor area requirements reduce the supply of affordable units.  

 For residential sections and standalone dwellings, elements that can raise costs by at 
least $15,000 include: infrastructure contributions that are not directly related to a specific 

                                                 
1 The information presented with regard to each of these aspects reflects the respondents’ own views about 
costs. Unless otherwise specified in the main report, costs relate to existing (legacy) regulations, rather than 
to regulations proposed under the Auckland Unitary Plan.  It was beyond the scope of the project to estimate 
corresponding benefits, so our study cannot be interpreted as a cost: benefit analysis of regulation. Ideally, 
relevant authorities will assess the benefits of each regulatory aspect and compare those estimated benefits 
to the estimated costs.. 




