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It is a great privilege for me to introduce the 17th Maurice 
Blackburn Oration, Reconciliation in a Civil Society: How do 
we make reconciliation meaningful after the apology? to be 
presented by Professor Larissa Behrendt.

The origin of this lecture series is found in the generosity and 
spirit of two great Australians, Maurice and Doris Blackburn. 

Maurice Blackburn devoted his life to the cause of social 
justice, trade union rights, civil liberties and international 
peace. He was a Victorian representing the seat of Burke 
in the federal Parliament - an area now part of Moreland. 
Maurice Blackburn took the notion of public service, 
particularly service to progressive, and social movements 
very seriously.

Doris Blackburn became one of Australia’s first women 
parliamentarians, Doris was a pioneer advocate of 
Aboriginal rights in the Federal Parliament and was 
committed to peace and social justice. Doris was an 
early campaigner for women’s rights and a promoter  
of pre-school education.

Our guest speaker tonight Professor Larissa Behrendt 
joins an illustrious list of speakers who have delivered the 
Maurice Blackburn Oration, including the President of Timor 
Leste, Xanana Gusmao, award winning Australian author 
Thomas Keneally, civil rights lawyer Julian Burnside QC, 
Indigenous leader and former head of the Aboriginal and 
Torres Strait Islander Commission, Dr Lowitja O’Donoghue, 
human rights academic Professor Hillary Charlesworth and 
the former Australian Prime Minister Bob Hawke. Each fo 
these eminent people have presented a unique perspective 
on contemporary human rights issues.

Professor Behrendt is Professor of Law and Director of 
Research at the Jumbunna Indigenous House of Learning 
at the University of Technology, Sydney. Professor 
Behrendt has spent time working in Canada and at the 
United Nations with First Nations organisations and is 
currently undertaking research on Indigenous governance 
and policy issues.

Cr Joe Caputo JP, Mayor
Moreland City Council

Introduction 
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Professor Behrendt graduated from the University of 
New South Wales Law School in 1992 and has since 
graduated from Harvard Law School with her Master of 
Laws and a Doctorate of Laws. Professor Behrendt has 
worked as a practicing lawyer in the areas of Aboriginal 
land claims and family law, and has taught at the 
University of New South Wales and Australian National 
University Law. She was the co-winner of the inaugural 
Neville Bonner national Teaching Award in 2002.

Among her many other accomplishments and 
contributions, Professor Behrendt is admitted to the NSW 
and ACT Supreme Courts, is a Judicial Member and 
Alternate Chair of the Serious Offenders Review Council 
and a Land Commissioner of the Land and Environment 
Court. Professor Behrendt is a fellow of the Australian 
Social Sciences Academy, a Foundation Fellow of the 
Australian Academy of Law, and a member of the ARC 
College of Experts. 

In addition, Professor Behrendt has had published books 
and articles on property law, indigenous rights, dispute 
resolution and Aboriginal women’s issues and is a regular 
columnist in the National Indigenous Times. Her book, 
Achieving Social Justice: Indigenous Rights and Australia’s 
Future was published in 2003. Professor Behrendt won the 
2002 David Unaipon Award for her novel Home, is a board 

member of the Museum of Contemporary Art, a Director of 
the Bangarra Dance Theatre and is the Chair of National 
Indigenous Television Ltd. 

Moreland City Council is extremely pleased to welcome 
Professor Behrendt to present the Maurice Blackburn 
Oration in this memorable year – the year the Australian 
Parliament said sorry to the Stolen Generations. An 
event that so many people welcomed – Indigenous and 
non-Indigenous. It was a profound, moving and historic 
occasion, people had waited a very long time to hear. 
Yes, it was ‘symbolic’, but it was an important sign 
of commitment to meaningful, ongoing reconciliation 
between Indigenous and non-Indigenous Australians, as 
so many people said on that occasion, it was the first step 
in a continuing national reconciliation process. 

Other significant local, regional and state reconciliation 
activities lead to this national statement. In 1991, the 
then Brunswick Council raised and continuously flew the 
Aboriginal flag at the Brunswick Town Hall. It was the 
first local Government in Australia to do so. It too was 
a ‘symbolic’ action, but one that has lead to a range of 
‘practical’ reconciliation activities. Moreland City Council 
recognizes that symbolic and practical reconciliation are 
not alternatives. The truth is that they are two sides of the 
same coin. 
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As Australia’s First Nation people, Aboriginal and Torres 
Strait Islanders are the foundation of Moreland City 
Council’s ethos of One Community, Proudly Diverse. We 
are fortunate in Australia to have the oldest continuing, 
living civilisation in the world. It follows that recognition 
and respect for Moreland’s Indigenous people must be a 
part of everything we do.

The Moreland City Council Reconciliation Policy 
acknowledges the former sovereignty of Indigenous 
peoples and acknowledges the Wurundjeri people as 
the traditional owners of country that is now known as 
Moreland. The Policy aims to promote and act upon this 
acknowledgement throughout Council and the municipality.

Moreland Reconciliation Policy recognises that Indigenous 
people are socially and economically disadvantaged as 
a consequence of white settlement. Therefore, they often 
require focused services designed and implemented 
to close the gap in outcomes that Indigenous people 
experience relative to non-Indigenous people.

Importantly, the Policy identifies areas where Council and 
the Indigenous community can work together. Working 
together to further the understanding and appreciation 
of Indigenous culture, to improve access to services for 
Indigenous people and to build a just, fair and equitable 
community for all.

Reconciliation requires ongoing dialogue and 
sharing of activities that leads to recognition of past 
experiences, mutual understanding, formation of trusting 
relationships, appropriate action and better outcomes for 
Indigenous people.

The Maurice Blackburn Oration is one small, but important, 
forum for understanding and dialogue about human rights. 
Reconciliation is above all a human rights issue. It is with 
much pleasure, then, that I present to you the 17th Maurice 
Blackburn Oration by Professor Larissa Behrendt.

Cr Joe Caputo JP

Mayor 
Moreland City Council
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Maurice and Doris Blackburn

Maurice McCrae Blackburn (1880 - 1944) was born to a 
middle class family. However, in 1886 his father died of 
typhoid, leaving his widow and four children with very little 
means of support. Although Maurice matriculated in 1896, 
due to financial constraints he had to wait ten years before 
he graduated in Arts and a further three before he earned 
a Law degree. Maurice Blackburn was a clever man who, 
despite his financial circumstances, was sufficiently well-
connected to have succeeded in a comfortable, conventional 
legal career. Instead, he chose to throw in his lot with 
the exploited and the under-privileged. He took from his 
middle class background the notion of public service and 
transformed it into service to the labour movement.

Maurice Blackburn did not move to the centre stage of 
political activity until his studies were completed. In 1911, 
he joined the Victorian Socialist Party. However, when 
the party decided not to stand candidates at elections, 
Maurice, along with a number of others, chose to join the 
Labor Party. In 1914, against the odds, Blackburn won 
the seat of Essendon and so began his time as a Labor 
member of the Victorian Parliament. His opposition to 
conscription placed him completely beyond the pale of a 
patriotic society. Conversely, it elevated him immediately 
to the status of labour hero. Maurice lost his seat in a 
campaign marked by vicious personal attacks. In the 
following four years as the labour movement throughout 
Australia was struggling to clarify and redefine its aims and 
practices, Maurice played a major role in the Labor Party’s 
development. After winning the seat of Fitzroy, he re-
entered the Victoria Parliament in 1925 and remained there 

until 1933. In 1934, he served as the Federal Member for 
Burke, which then covered large parts of the Moreland 
area. In the Federal Parliament, Blackburn relished the 
opportunity to speak on war and peace, industrial and civil 
rights issues. He remained in federal politics until 1943. 

Throughout his political life, Maurice devoted his 
considerable intellectual abilities to the cause of social 
justice, civil liberties and international peace. In many 
ways he served as a conscience for the Australian Labor 
Party. Maurcie Blackburn always stood firm in defence of 
democratic values both in socity at large and within the 
party. Tolerant, cheerful and unambitious for high office, 
he was admired inside and outside the labour movement 
for his integrity and commitment. Doris Amelia Blackburn 
(1889 - 1970) shared her beginning with the early 
campaign for women’s rights. She went on to promote 
pre-school education in conjunction with an enduring 
involvement in the peace movement. She was the Federal 
Member for Burke from 1946 to 1949. Doris played a 
central role in the establishment of organisations for the 
advancement of Indigenous Australians.

Derived from Maurice Blackburn - 
the man and the legend by Carolyn Rasmussen Ph.D.

Maurice Blackburn 
(1880 - 1944)

Doris Blackburn 
(1889 - 1970)
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“Reconciliation in a Civil Society:  
How do we make reconciliation meaningful after the apology?” 
Prof. Larissa Behrendt 

Maurice Blackburn Lecture 2008

I would like to begin by acknowledging the Wurundjeri people, the 
traditional owners of the land we are meeting on and paying my deep 
respects to their Elders. 

It is an honour to be asked to contribute to this very distinguished series 
that celebrates the contribution to public life Maurice Blackburn and Doris 
Blackburn made. I would like to pay tribute their unyielding commitment 
to work on behalf of those who were much less privileged and their 
commitment to the notion of equal rights and workers rights long before 
they became recognised international standards that they are today. 

Professor Larissa Behrendt
30 October 2008
BRUNSWICK TOWN HALL
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There are two reasons why reconciliation is important 
to all Australians. Firstly, there is a moral issue about 
the relationship between Aboriginal people as the first 
Australians and those who have dispossessed them. 
Working out the parameters of this special relationship 
is an important part of the reconciliation process. 

Secondly, the best way to judge the institutions, laws and 
policies of a community is not on whether they work for 
those that are already well off but by how well they work for 
the poor, the marginalised and the dispossessed. How they 
work for those who are the least well off is the test by which 
we should value their effectiveness, fairness and justness. 
By this measure, the treatment and place of Aboriginal 
people within Australian society is an important litmus test.

The constant questioning of whether we are the best 
society that we can be should preoccupy anyone who 
believes the ideals of social justice, human rights and 
democracy are important. 

In his Boyer Lectures, Between Fear and Hope, Martin 
Krygier writes that:

… there are two very different kinds of questions 
constantly lurking behind debates over the worth of 
societies and institutions. Crudely put, one question 
is whether these societies and institutions could be 
worse; the other, whether they could be better. … Some 
people cherish their society and its institutions simply 
because they have experienced or know of much 
worse. Others denounce the same things because they 
hope for much better.”

What Krygier notes in this observation is the extent to 
which we can be reluctant to change our key institutions 
if we are happy enough with the way that society is going 
but seek it as a way of altering the status quo if we feel 
that we have been let down by them. 

It is fairly easy to sketch the story of how Aboriginal people 
have been let down. There is a history of dispossession, of 
the attempt to eradicate language and culture, the attempts 
to assimilate, the stolen wages and, of course, the impact 
of the removal of Aboriginal children from their families and 
the experiences of the stolen generations. 
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While the decade of Reconciliation gave some hope that 
Australia was ready to start a new era in its relationship 
with Aboriginal people, but that altered with the rise of 
Hansonism and the election of the Howard government. 
The reconciliation movement stalled, crushing the energy 
from the bridge walks and the work of the Council for 
Aboriginal Reconciliation. 

John Howard’s government embraced a policy 
of “practical reconciliation” but the notion of any 
reconciliation was mocked by his government’s policies. 
These included dismissing the Bringing them Home report 
as too emotive and countered that only one in ten children 
were taken away and that it was for their own good and 
refusing to say “sorry” to the stolen generations, using 
the decision in the Wik case to fuel an anti-Aboriginal 
election, terming native title and the right to negotiate as 
“un-Australian” and dismantling the national Indigenous 
representative body and taking away a national voice and 
replacing it with hand picked advisors willing to rubber 
stamp government policy.

What the Howard era highlighted was the fact that you 
cannot expect reconciliation to progress on the one hand 
while you are constantly attacking the rights of Aboriginal 
people on the other. You cannot work on a relationship 
with the first Australians while you at the same time 
characterise the claim to native title as being a threat to 
Australia or “unAustralian”. 

It is no wonder that for many people who thought 
reconciliation was important, they saw the end of the 
Howard era as an opportunity to renew the conversation. 
And it was with that spirit and with much expectation that 
Australians listened to the apology speech made on 13 
February this year. 

The day was also important for many of the Aboriginal 
people I spoke to around the country because they were 
heartened at just how many non-Indigenous Australians 
obviously believed that the day was significant and 
important to them too. They turned up in Canberra, in 
public places and at community events to share the 
moment and, along with Aboriginal people, were moved 
and uplifted by the Prime Minister’s speech.

I think that a majority of the people responded positively, 
after such a period of negativity, to the more forward 
looking and inclusive vision for Australia that Kevin Rudd 
articulated in his speech. This was a drastic shift from the 
climate in which the politics of fear had so dominated – 
the fear of terrorists, fear of Muslims, fear of boat people, 
fear of high interest rates. 

It was a drastic shift away from a Prime Minister who had 
a personally held ideological view that the history and 
experiences of Aboriginal people, particularly that of the 
stolen generations, should be downplayed and trivialised, if 
not silence altogether. 
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Paralleling the continual attacks on Aboriginal rights 
during the Howard era was a broader attack on some of 
the spaces for important public discussion, debate and 
dissent. There is a strong argument that over the last 
few decades, mechanisms that provide opportunity for 
robust questioning of and debate about our government, 
its workings and its policies have been constantly eroded. 
David Marr, in his Quarterly Essay In His Masters Voice 
writes that:

At the heart of democracy is a contest of 
conversations. The tone of a democracy is set by the 
dialogue between a nation and its leaders…

Marr notes that a key strategy in the government’s 
silencing of dissent was the relationship with the press. 

Yet under Howard, the press has found itself misled, 
intimidated and starved of information. … the press 
would win access through favourable coverage. 
The new communications minister, Richard Alston, 
was soon lashing the ABC over budgets and bias. 
Journalists were locked out of stories, particularly 
those involving the military and refugees, in ways 
Americans would find inconceivable.

During this period, we also saw the erosion of the neutrality 
of the public service. This was illustrated very eloquently by 
Marr in the book he co-wrote with Marian Wilkinson, Dark 
Victory, that detailed the way in which the campaign against 
boat people led to the re-election of John Howard for a third 
term. They highlight the way in which the public service has 
been politicised:

The upper reaches of the service were purged. ... 
Cabinet took an interest in the political colour of 
appointments way down the line. The result was 
a public service more politicised, more compliant 
and less able to offer ‘frank and fearless’ advice to 
Ministers.

Michael Pusey also writes about this shift in the public 
service. He points to the departments of the Prime Minister, 
Treasury and Minister for Finance when he writes:

Together they have destroyed the capacity of the 
once excellent and highly professional public 
service, one of the best in the world, to deliver 
independent advice and policy in the public interest 
and without fear or favour.
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Pusey traces the purge of the Senior Executive Service 
that started in the mid-1980s with the replacement of 
experienced officials with economists, accountants and 
people with degrees in business administration – a trend 
that predates Howard. This had the following result: 

For the most part, the new breed are extremely bright 
model-makers and strategic analysts, with a trained 
incapacity to think about society or the common 
interest. They are united by a common determination 
to give the markets primacy over the society…

Harry Evans, the Clerk of the Senate, wrote in Silencing 
Dissent: How the Australian Government is controlling 
public opinion and shifting debate, a collection of essays 
edited by Clive Hamilton and Sarah Maddison, that:

The government majority in the Senate has greatly 
increased the ability of the government to do what it 
likes and not to explain itself except to the extent that it 
chooses. The information available to the public on the 
performance of government is now limited virtually to 
that which the government itself chooses to disclose. 
The accountability of the government to the Parliament 
and the public, and the ability of would-be critics and 
dissenters to find out what is really going on, has been 
significantly reduced.

There was a time when the social organisations that were 
responsible for looking after the poor, the disadvantaged 
and the dispossessed would have been the strongest 

activists for social and economic equality and engaged in 
active criticism of poor public policy but they have been 
co-opted into promoting the government’s welfare reform 
agenda. When these charitable organizations signed 
contracts to become part of the Job Network they agreed 
not to publicly criticise federal government policy and so 
robust debate about public policy was silenced. 

But Marr also notes that Australians have had fair warning 
about the continual attempts to silence dissent by 
governments and he argues that, while Australians love to 
characterise themselves as larrikins, we are actually very 
quick to trust authority.

We haven’t been hoodwinked. Each step along the 
way has been reported, perhaps not as thoroughly 
and passionately as it should have been, but we’re 
not dealing in dark secrets here. We’ve known what’s 
going on. If we cared, we didn’t care enough to stop 
it. Boredom, indifference and fear have played a part 
in this. So does something about ourselves we rarely 
face: Australians trust authority. Not love, perhaps, but 
trust. It’s bred in the bone. We call ourselves larrikins, 
but we leave our leaders to get on with it. Even the 
leaders we mock.
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The trust in government of which Marr writes is not just 
a characterisation of our ethos today but was evident at 
the time that the modern Australian nation was founded 
and it can be seen in the decisions made about the kind 
of legal framework we should have at the time that the 
Constitution was drafted. 

The framers of our Constitution believed that the 
decision-making about rights protections – which ones we 
recognise and the extent to which we protect them – were 
matters for the Parliament. They discussed the inclusion 
of rights within the Constitution itself and rejected this 
option, preferring instead to leave our founding document 
silent on these matters. 

A non-discrimination clause was discussed but was 
rejected because it was believed that entrenched rights 
provisions were unnecessary, and it was considered 
desirable to ensure that the Australian states would have 
the power to continue to enact laws that discriminated 
against people on the basis of their race, particularly 
Aboriginal people. And it is a telling legacy that the first 
legislation passed by the new Australian parliament were 
laws that entrenched the White Australia policy.

The 1997 High Court case of Kruger v. The Commonwealth1 
highlights the further legacy of the choices made by the 
framers of the constitution. This was the first case to be 
heard in the High Court that considered the legality of the 
formal government assimilation-based policy of removing 
Indigenous children from their families. In Kruger, the 
plaintiffs had brought their case on the grounds of the 
violation of various rights by the effects of the Northern 
Territory Ordinance that allowed for the removal of 
Indigenous children from their families. The plaintiffs had 
claimed a series of human rights violations including the 
implied rights to due process before the law, equality before 
the law, freedom of movement and the express right to 
freedom of religion contained in s.116 of the Constitution. 
They were unsuccessful on each count, a result that 
highlighted the general lack of rights protection in our system 
of governance and the ways in which, through policies like 
child removal, there was a disproportionately high impact on 
Indigenous people as a result of those silences.

The Kruger case reminds us that these silences were 
intended and it gives us a practical example of the rights 
violations that can be the legacy of that silence.

1 Kruger v. The Commonwealth (1997) 190 CLR 1
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This legacy remains despite the attempt to change 
the place of Aboriginal people in Australia in the 1967 
referendum. Perhaps because of the focus on “citizenship 
rights” in the decades leading up to the referendum, and 
because the rhetoric of equality for Aboriginal people that 
was used in “yes” campaigns, it was inevitable that there 
would be a mistaken perception that the constitutional 
change allowed Aboriginal people to become citizens or 
attained the right to vote. The referendum did neither. 
Instead, it allowed for Indigenous people to be included 
in the census and it allowed the federal parliament the 
power to make laws in relation to Indigenous people. 

It was also thought by those who advocated for a 
“yes” vote that the changes to section 51(26) (or the 
“races power”) of the Constitution to allow the Federal 
Government to make laws for Indigenous people was 
going to herald in an era of non-discrimination for 
Indigenous people. There was an expectation that the 
granting of additional powers to the Federal Government 
to make laws for Indigenous people would see that power 
be used benevolently. 

Consideration as to whether the races power can be 
used only for the benefit of Aboriginal people, as the 
proponents of the “yes” vote had intended, was given 
some residual attention by the High Court in Kartinyeri 
v Commonwealth (the Hindmarsh Island Bridge case)2. 
The case was brought after federal heritage protection 
law was repealed specifically so it no longer applied 
to the contested area in the Hindmarsh Island area. 
Only Justice Kirby argued that the “races power” did 
not extend to legislation that was detrimental to or 
discriminated against Aboriginal people. Justice Gaudron 
said that while there was much to recommend the idea 
that the “races power” could only be used beneficially, 
the proposition in those terms could not be sustained. 
Justices Gummow and Hayne held that the power could 
be used to withdraw a benefit previously granted to 
Aboriginal people and thus to impose a disadvantage. 

The 1967 referendum did not produce a new era of 
equality for Aboriginal people as its proponents had 
hoped. It left unchanged the two choices made by 
the framers of the constitution – that the Australian 
legal system should have the power to make racially 
discriminatory laws and that it should be left to parliament 
to make the decisions about human rights unfettered or 
unencumbered by benchmarks or frameworks. 

2Kartinyeri v. Commonwealth (the Hindmarsh Island Bridge case) (1998) 195 CLR 337
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So how have Aboriginal people fared under a system that 
is predicated on a thrust of authority? Today, Indigenous 
Australians still have a life expectancy that is 17 years less 
than that of their non-Indigenous counterparts. Statistics 
continue to show poorer health, education, housing and 
employment outcomes for Indigenous people.

The question that is asked honestly and genuinely is: 
with so much good will and so many resources spent 
on Indigenous affairs, why is there still such a disparity 
between the life chances of black and white Australians? 
When we have rhetoric about the importance of “closing the 
gap” and “practical reconciliation” why do policies continue 
to fail Aboriginal people? 

The answer lies in a closer analysis of the way 
governments create Aboriginal policy. 

John Howard’s government used to boast that they spent 
more money on “Indigenous specific funding” than any 
previous government and they would point to almost 
$3.5 billion. And I am sure when many Australians hear 
that figure they naturally assume that part of the failure 
is explained by the images that they have of Aboriginal 
people labelled as welfare-dependant and of the prevalent 
misconception that Aboriginal organisations, whether a 
national body like ATSIC or at a local level, are rife with 
corruption, misadministration and nepotism. 

But if Australians looked beyond these negative 
stereotypes and ask the same questions of government 
in the Indigenous Affairs portfolio that would be asked 
of other areas they would find that the figure includes 
the expense of running the National Native Title Tribunal 
and the cost to the Attorney-General’s Department spent 
defending and defeating native title claims, that is, it 
includes all of the money spent defeating the interests of 
the Aboriginal community. 

It includes spending such as $100 million in one year 
on the Shared Responsibility Agreements of which $75 
million went on administration and only $25 million made 
its way into Aboriginal communities, that is, it includes 
spending that is eaten up on administration rather than 
actually going into Aboriginal communities in need. 

Once we begin to understand that money tagged as 
“Indigenous specific funding” often does not make its 
way into Aboriginal communities in need, it is perhaps 
less surprising, but no less disturbing, that we discover 
that it is estimated that spending on basic Indigenous 
health services is, according to Access Economics, 
estimated to be under-funded by $450 million in the 
lead-up to the last election and that data from the COAG 
trial in Wadeye in the Northern Territory highlighted 
that for every dollar spent on the education of a non-
Aboriginal student only 47c was spent on the Aboriginal 
student. When a shared responsibility agreement was 
signed with the Wadeye community and the children all 
turned up to school, there were not enough classrooms 
or teachers to accommodate all of the students 
highlighting the under-investment in infrastructure.
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This underspending on the basic areas of health, housing 
and education can be explained by two factors:

Firstly, since the 1967 referendum gave the • 
federal government the power to make laws in 
relation to Aboriginal people, it effectively split 
the responsibility for key areas of the Indigenous 
portfolio – health, housing, education and 
employment – between federal and state/territory 
governments. Instead of creating an era where 
both levels of government worked collaboratively 
on alleviating the pressing needs of the Aboriginal 
community, the post-1967 environment has been 
characterised by a relationship that seeks to shift 
the blame, cost and responsibility for key areas 
onto the other level of government with the result 
that the Aboriginal community is under-resourced. 

Secondly, when decisions are made about where • 
to spend the dollars allocated to Aboriginal affairs, 
those decisions are often directed not by looking at 
what the research shows works to improve socio-
economic disadvantage, but are shaped by the 
ideologies embraced by government. Under the 
Howard government these ideologies were: 

Assimilation and mainstreaming; >

Mutual obligation and shared responsibility; >

Unlocking control of Indigenous controlled land  >
so that it could be accessed by non-Indigenous 
interests; and

That the “real Aborigines” live in the north >

If there is an example that we can use that can highlight 
the way in which the ideological drivers shaped 
approaches to Indigenous policy, it is the Northern 
Territory intervention. 

When introduced by then Indigenous Affairs Minister 
Mal Brough on 21 June 2007, one of the first things that 
became apparent was that the intervention strategy had 
no reference to the Anderson Wilde report, Little Children 
are Sacred, that the government claimed it was relying on 
and followed none of its recommendations. That report 
specifically noted that it was a crucial part of the response 
to child sexual abuse was to work in conjunction with the 
community, especially on measures such as establishing 
dry areas and dealing with substance abuse. In these 
types of approaches, experience and research all pointed 
to the crucial need to involve communities intricately to 
ensure their success. 

Let me emphasise from the outset that I wholeheartedly 
support the aims of dealing with sexual abuse of children 
and violence in some Aboriginal communities, particularly 
when directed at women. I share the frustration of 
everyone that more has not been done to address these 
situations. I assume these are common goals even if our 
views about how to most effectively deal with those issues 
may be different. 

Apart from the much needed additional resourcing 
of policing and health checks, the key aspects of the 
intervention ignored what the evidence showed worked 
and instead embraced the ideologies of assimilation and 
mainstreaming (hence the failure to fund under-resourced 
Aboriginal health services on the ground), mutual obligation 
and shared responsibility (hence the quarantining of welfare 
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payments), unlocking control of Indigenous controlled land 
so that it could be accessed by non-Indigenous interests 
(hence the repeal of the permit system and changes to 
land tenure including compulsory acquisition) and that the 
“real Aborigines” live in the north (hence the extraction of 
resources from Indigenous programs in other states to fund 
the Northern Territory intervention). 

And it is clear that those aspects of the intervention that 
were most driven by ideology had nothing to do with the 
protection of children. 

Yet, in the face of the myriad of growing concerns and 
questions about certain aspects of the intervention, the 
rhetoric of the government and their supporters was 
powerful: “it’s all about the children”. And with this mantra, 
anyone, no matter what colour or what their on-the-ground 
experience, who dared to ask questions about either the 
motivation or the mechanisms employed were deemed 
to be part of the problem and accused of “protecting 
paedophiles” and this silenced the much needed robust 
debate about the most efficient way to deal with the an 
issue that everybody agreed was a problem. 

Aboriginal people had every right to ask questions of a 
government who had over a decade to deal with issues 
of disadvantage within Aboriginal communities but did 
nothing despite the requests of the Aboriginal community 
and the reports they commissioned. They had every right 
to be sceptical of a government who had given them 
failed policies like “practical reconciliation” and “shared 
responsibility agreements” and then said “trust us, we 
have the answers”.

In many ways, the intervention in the Northern Territory is 
a textbook example of why government policies continue 
to fail Aboriginal people:

the policy approach was ideologically led rather • 
than making any reference to the research or 
understandings about what actually works on  
the ground;

in fact, the policy approach contained in the • 
intervention actually lies in direct contradiction 
of what the research shows us works and what 
experts recommend as appropriate action;

the rhetoric of doing what is in the best interests • 
of Aboriginal people, or children, masked a list of 
other policy agendas that are unrelated to dealing 
with systemic problems of violence and abuse and 
seek to undermine community control over their own 
resources; and 

the approach is paternalistic and top-down rather • 
than a collaborative approach that seeks to include 
Aboriginal people in the outcomes. 
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The Rudd government has continued to support the 
intervention in government. It has undertaken a review 
that has reported this week and it was critical of many 
of the aspects that I have just described as problematic. 
The submissions to the review by people living under 
the intervention controls and professionals who have 
been working on the ground in communities were even 
more critical. 

But in the meantime, while the review was taking 
place, the Rudd government continued to roll out the 
quarantining of welfare payments into other communities. 

The only clear evaluation of the linking of welfare 
payments to school attendance was undertaken with 
the Halls Creek Truancy Trial. The evaluation of the trial, 
undertaken by Professor Robyn Penman, found that 
school attendance of the children did not improve over the 
course of the trial and noted that parental attitudes are 
only one factor that can explain why children do not attend 
school. Just as important are the culture of the school 
especially if there is bullying and teasing and the quality 
of the teaching. Over-croweding in houses is also a factor 
than can affect whether a child is school ready or not. 

It became apparent that the parents of Aboriginal 
children were only one of the factors that affected school 
attendance. The evidence pointed to the pivotal role 
that teachers and the school culture itself plays in a 
community where children decide their own time use 
patterns at a very early age.

The data also showed that poor or good attendance did 
not necessarily run in families (for example, in one family 
of five children, attendance rates ranged from 18% to 
88%) and concluded that there is no evidence that shows 
that linking welfare to behaviour reforms is effective. In 
fact, there is evidence to suggest that the imposition 
of such punitive measures in an already dysfunctional 
situation will exacerbate the stress in a household. 

And what the evidence does show works in getting 
Aboriginal children into schools are the following: 

breakfast and lunch programs;• 

programs that bring the Aboriginal community, • 
especially Elders, into the schools;

Aboriginal teachers aides and Aboriginal teachers; • 

Curriculum that engages Aboriginal children; and • 

Programs such as that developed by Aboriginal • 
educationalist Chris Sarra that marry programs 
that promote self-esteem and confidence through 
engaging with culture with programs that focus on 
academic excellence. 

This shows that there is much that the schools can also 
do to engage children with schooling. It suggests that, 
rather than simply punishing parents for their children’s 
non-attendance, the government should be providing 
schools and teachers that meet the needs of the Aboriginal 
community. We must move from the simplistic rhetoric that 
just blames the victim to a comprehensive response to the 
needs of Aboriginal children and their families. 
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It should be noted that it cost the taxpayer $88 million to 
make the initial administrative changes in Centrelink to 
facilitate the welfare quarantining but not one dollar was 
spent in the intervention on any of the types of programs that 
have been proven to engage Aboriginal children in schools. 
All this in communities where only 47c is spent to the $1 
spent on non-Aboriginal student; in communities where 
there are not enough teachers and classrooms. A punitive 
measure placed on families to ensure their children come to 
school is hypocritical from any government that neglects the 
same children by failing to provide adequate funding for a 
teacher and a classroom. 

Within these stories are the reasons why governments 
spend so much money on Indigenous issues with so little 
effect. It is a real frustration that, while governments obsess 
with ideological driven approaches, they overlook all of the 
evidence we have of what works and the expertise that 
could inform government policy.

But the other point that needs to be made is that in 
introducing welfare quarantining as part of the Northern 
Territory intervention, it was not done in a way where 
parents whose children did not go to school had their 
payments quarantined. Instead, communities were 
identified and everyone within that boundary, whether 
their children went to school or not, whether they were 

parents or not, even if they had managed their own 
money their whole life, were subject to the measure. If 
people, black or white, engage in abusive or destructive 
behaviour, we should address that, not use punitive 
measures on everybody in the hope of catching the bad 
people while punishing the good and indifferent. 

And in order to apply it in this blanket way, the protections 
of the Racial Discrimination Act, the Northern Territory 
anti-discrimination legislation and rights to appeal to 
the Social Security Appeals Tribunal were suspended, 
denying those people subject to this very oppressive 
measure of any of the usual mechanisms that all other 
Australians have of questioning governments about the 
exercise of their powers. 

There have only been three times that the Racial 
Discrimination Act has been stopped from applying: from 
the Northern Territory Emergency Response, from the 
Hindmarsh Island bridge area during the dispute and from 
the Native Title Amendment Act in 1998. The three times 
it has been suspended have been to deprive Aboriginal 
people from its protection and seemingly at moments 
when they needed the protection the most. 
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The government agenda in the Northern Territory is a 
stark reminder of how vulnerable Aboriginal people are 
within the legal framework established by our constitution, 
particularly when our rights are dependant upon the 
benevolence of government. While we have been the 
sector of the community most susceptible to human rights 
violations, the failure to provide a check on government 
power has also created the current climate in which 
dissent can be so easily silenced. 
There has been a failure to appreciate the important roles 
that respect of rights plays in balancing the freedom of the 
individual from the abuse of power by the government. 
Discussion of rights tends to be dismissed as the luxury 
of the elite who are out of touch with the realities of the 
day-to-day lives of the masses. Yet rights such as access to 
education, adequate health care, employment, due process 
before the law, freedom of movement and equality before 
the law target the very freedoms that an individual needs to 
be able to live with dignity. 
Every other Commonwealth country, even the United 
Kingdom whom we inherited our legal system from, has 
modernised their legal system by incorporating a bill of 
rights that entrenches the contemporary understanding 
we have that all people have inherent human rights. 
Every other Commonwealth country now draws a line in 
the sand that tells the government that this is the point 
at which you cannot cross; this is the point at which your 
power ends. In this era where every Commonwealth 
country has enacted anti-terrorism legislation that 
infringes on the human rights of their citizens, only 
Australian has no such line to monitor the exercise of 
power by our government. 
Bills of Rights are not about curtailing the rights of the 
majority. And they are not about giving more power to 
judges. Bills of Rights are aimed at ensuring a better 
balance between the rights of individuals against the 
state and as such are more often an infringement on the 
powers of governments than the rights of people. 

Experiences in the jurisdictions within Australia who have 
now adopted a bill of rights in legislative form provide 
evidence that refutes many of the popular arguments 
against them such as that they are “a lawyer’s picnic”. 
The experience in the Australian Capital Territory under 
its Human Rights Act shows how shallow these claims of 
increased litigation are. Under that legislative Bill of Rights, 
there have been few cases where the rights under the Act 
have been referred to and the overwhelming impact has not 
been on the hip pocket of lawyers but on bureaucrats who 
are now required to think about the rights of the citizens of 
the ACT when they implement policies and programs. That 
is, the greatest impact has been to make government more 
accountable to the people in the way it does business. 
It is also not enough to say that our human rights standards 
are better than other countries that have more brutal and 
systemic abuses of rights than those that occur on Australian 
soil. Critics point to China, Pakistan, Afghanistan or Somalia 
and say that, by comparison, we do much better when it 
comes to human rights. Firstly, why should we care less 
about the Aboriginal child who is experiencing third world 
levels of health care than we care for the children actually 
living in the third world? And, secondly, it is not enough that 
we are better than the worst offenders on a human rights 
report card.
Thomas Paine wrote: 
When it shall be said in any country in the world, 
“My poor are happy; neither ignorance nor distress 
is to be found among them; my jails are empty of 
prisoners, my streets of beggars; the aged are not 
in want, the taxes are not oppressive; the rational 
world is my friend, because I am the friend of its 
happiness”: when these things can be said, then 
may that country boast of its constitution and its 
government.
In saying this, Paine challenges us to think about the very 
thing that strong and effective leaders should provide: a 
vision of the kind of country we want to live in.
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Over the period of his prime ministership, John Howard 
reinforced and perpetuated his view that our country’s 
history should not acknowledge events or perspectives 
if it made white people feel guilty about their past. It was 
perhaps captured in this extract from John Howard’s 
speech at the 1997 Reconciliation Convention. 

In facing the realities of the past, [...] we must not join 
those who would portray Australia’s history since 1788 
as little more than a disgraceful record of imperialism 
[...] such an approach will be repudiated by the 
overwhelming majority of Australians who are proud 
of what this country has achieved although inevitably 
acknowledging the blemishes in its past history.

Compare that to the following from Kevin Rudd’s 
apology speech:

We today take this first step by acknowledging  
the past and laying claim to a future that embraces 
all Australians.

A future where this Parliament resolves that the 
injustices of the past must never, never happen again.

A future where we harness the determination of all 
Australians, Indigenous and non-Indigenous, to 
close the gap that lies between us in life expectancy, 
educational achievement and economic opportunity.

A future where we embrace the possibility of new 
solutions to enduring problems where old approaches 
have failed.

A future based on mutual respect, mutual resolve and 
mutual responsibility.

A future where all Australians, whatever their origins, 
are truly equal partners, with equal opportunities and 
with an equal stake in shaping the next chapter in the 
history of this great country, Australia.

There comes a time in the history of nations when their 
peoples must become fully reconciled to their past 
if they are to go forward with confidence to embrace 
their future. Our nation, Australia, has reached such 
a time. And that is why the parliament is today here 
assembled: to deal with this unfinished business of the 
nation, to remove a great stain from the nation’s soul 
and, in a true spirit of reconciliation, to open a new 
chapter in the history of this great land, Australia.

These two speeches over two very different possibilities 
for the kind of society that we can have. 
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Do we want a society that is guarded, fearful, backward 
looking, insular and intolerant? Or do we want a society 
that is forward looking, inclusive and generous? Do we 
want to live in a community where difference is looked 
upon suspiciously or in one which they are celebrated? 
Do we want a system of laws that are considered fair 
because they look neutral on their face or do we want a 
legal system that is considered equitable because it has 
no hidden prejudices and biased outcomes? What would 
our ideal, reconciled Australia look like?

Eva Cox in her 1995 Boyer Lectures, A Truly Civil 
Society writes:

My vision of a very civil society involves social 
connections with political life. Politics must combine 
the valuing of difference, intertwined with rights 
and responsibilities, and collective and democratic 
involvement in decisions which affect us. 

One of the core elements in Cox’s ideal civil society 
is to undermine the focus of governments and policy 
makers on the “lone, greedy figure of the Economically 
Rational Man” and refocus on the importance of building 
communities, relationships and trust.

These aspirations for a civil society are contested but 
the debate and discussion about what the content and 
principles of such a “civil” “society” should be is an 
important national conversation. 

It is the very public conversation that necessarily involves 
all sectors of the community and it is a conversation 
that should be is a new opportunity for nation building, 
for including previously excluded groups from society. 
However, an important first step will be to reshape and 
reform many of the institutions and spaces for public 
conversation that have been shut down, silenced or 
marginalised to rebuild the places within our society that 
allow for critique, reflection, robust debate and checks 
and balances. 

But it needs to be matched with a commitment to 
improving the situation for Aboriginal and Torres Strait 
Islander people. You cannot wish to learn from the 
wisdom of Aboriginal knowledge and want to know more 
about Aboriginal art and culture unless you also support 
the rights of Aboriginal people to have their culture and 
heritage protected. You cannot say Australia should 
value Aboriginal people as the first people and then find 
it acceptable to suspend their protection under the Racial 
Discrimination Act, anti-discrimination legislation and their 
rights to appeal to the Social Security Appeals Tribunal. 
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Throughout the period that reconciliation stalled at the 
national level, the real action, the heart, of reconciliation 
kept going at the local level. It was an important reminder 
that we do not need leadership at the highest level to 
keep the spirit of reconciliation alive. And in some ways, 
this local level is the most important. It is an area in which 
we are able to build relationships in our local community 
and learn the local history of the area we live in, where we 
can explore how we can share the country that is most 
important to us. 

And, it is here, that the seeds of bigger social movements 
can occur. And a good example of that is the grass roots 
movement that blossomed into the unstoppable social 
change that culminated in the 1967 referendum. Although 
the 1967 referendum did not herald in the new era of 

equality for Aboriginal people that the proponents of the 
“yes” vote had hoped for, that constitutional change stands 
for something very important. 

At that moment, 90.77% of Australians voted “yes” for 
what they thought was the beginning of a new relationship 
with Aboriginal people. It is one of the few occasions in 
our history that we can point to where we can see clear 
evidence of an understanding that the fates of black and 
white Australia are tied. 

It is a moment when it is understood that the quality of 
Australian society is going to be judged by the way it 
treats its Aboriginal people.
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